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Ex parte:  

 

JUSTICE PROJECT SOUTH AFRICA                                                    Consultant   

 

In re: 

 

GATED ESTATE/S : PUBLIC ROAD : NATIONAL ROAD TRAFFIC ACT  

                                 

 

OPINION 

 

 

BACKGROUND  

1. Gated estates are managed by a body corporate1 (herein referred to as Body 

Corporate) being primarily residential estates situated within a municipal area of 

a local authority2, having been granted the right under law3 to develop a gated 

residential area as a separate township within the municipal area of the 

respective local authority (herein referred to as the “estate”).     

                                                 
1
 For the purposes of this opinion “Body Corporate” is meant the entity such as a “Home Owners Association” 

that has control over the property within the area designated as a “gated estate” as a residential community with 

both sectional title and freehold properties and no distinction will be made between a body corporate under the 

Sectional Titles Act as the central administrative body provided by the legislature for the management of a 

“scheme” that differs from other such entities in respect of its rights, powers and obligations and entities such 

Home Owners’ Associations as non profit companies (NPC) established under the Companies Act. In this 

regard consultant should note that there is a significant difference in respect of personal liability of owners under 

the Sectional Titles Act and the limited liability of members of a NPC. The latter distinction is of significant 

importance in respect of damages and similar claims that are relevant to the questions addressed in this opinion.  
2
 “local authority” being a municipality established under section 12 of the Local Government: Municipal 

Structures Act, 1998 (Act No. 117 of 1998). 
3
 For the purposes of this opinion it is assumed that the “estates” are established as a separate gated township in 

terms of the Development Facilitation Act 67 of 1995; relevant Town Planning and Townships Ordinance where 

applicable and are regulated by a related town planning Scheme. 
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2. The “estate” has been fenced with approval of the local authority as a distinct 

separate residential area managed by the BC that has various access gates 

controlling access by the BC in terms of “rules”4 with the primary issue of control 

or access to the “estate” being based on security.  

3. The “estate” has a system of access roads to residential properties and 

amenities that are commonly used by the general public such as owners, 

tenants, service providers, emergency services both private (such as emergency 

medical services) and public (such as ambulances and fire services), municipal 

police and SAPS members, municipal and government officials, sheriff of the 

court, domestic employees, visitors, estate agents and prospective buyers or 

tenants all who have a legitimate reason to enter the “estate” and use the roads 

therein. 

4. “vehicle(s)5” used on the “estate” roads by the public or the respective section 

thereof are motorised as well as non motorised vehicles and include cycles6 golf 

carts and motor quadrucycles7 (herein referred to as “quad bikes”) . 

5. Apart from “vehicles” that legitimately use the roads within the “estate” other road 

users have the right to use the “estate” roads such as pedestrians. 

                                                 
4
 Either “conduct rules” under the Sectional Titles Act or contractual provisions in sale and other agreements 

between owners of property, residents, persons entering the estate on a casual or occasional basis and the BC. 
5
 “vehicle” means a device designed or adapted mainly to travel on wheels or crawler tracks and includes such a 

device which is connected with a draw-bar to a breakdown vehicle and is used as part of the towing equipment 

of a breakdown vehicle to support any axle or all the axles of a motor vehicle which is being salvaged other than 

such a device which moves solely on rails; 
6
  “bicycle or tricycle” as defined under the NRTA 

7
“ motor quadrucycle” defined under the NRTA as “…a motor vehicle, other than a tractor, which has four 

wheels and which is designed to be driven by the type of controls usually fitted to a motor cycle.” 
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6. All road users have a constitutional right to protection and benefit of the law8 

including the NRTA and municipal by-laws. 

7. The roads within the “estate” are tarred or have hardened surfaces and are used 

by the public or (any) section thereof, requiring both traffic control and road 

safety management being functions of a local authority or the RTMC9. 

8. The control of traffic, traffic law enforcement, death and injury as result of the 

use of motor vehicles and the management of safety on roads within the 

Republic is regulated inter alia by legislation such as the National Road Traffic 

Act10, the SA National Roads Act11 and Road Accident Fund Act12 and the Road 

Traffic Management Corporation Act13  which legislation will apply to gated 

estates such as that of consultant except where any such road or incident is 

excluded from application thereof by law. 

9. By virtue of the nature of the respective “common property” (access roads), 

“roadway(s)14” that are used (commonly) by owners, residents and other road 

users within the “estate” require by necessity regulatory signs and markings that 

are normally applied to roads used by vehicles under the NRTA. These are 

implemented but their lawfulness is addressed below. 

                                                 
8
 Section 9 of the Constitution 1996. 

9
 Road Traffic Management Corporation 

10
 Act 93 of 1996 herein referred to as the NRTA 

11The South African National Roads Agency Limited and National Roads Act 7 of 1998  
12

 Act 56 of 1996 
13

 Act 20 of 1999 
14

Defined under the NRTA as ”…that portion of a road, street or thoroughfare improved, constructed or 

intended for vehicular traffic which is between the edges of the roadway.” and “…edge of the roadway” further 

defined as “…the boundary between the roadway and the shoulder, which is indicated by an appropriate road 

traffic sign, or in the absence of such sign 

 (a) in the case of a road with a bituminous or concrete surface, the edge of such surface; or 

(b) in the case of any other road, the edge of the improved part of the road intended for vehicular 

use. 
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10. The “estate” roads, streets or thoroughfares are improved, constructed or 

intended for vehicular traffic and fall within the definition of “roadway15” as 

defined under the NRTA.           

11. The safety of persons using the roadways, being common property within the 

estate, is required to be regulated and managed either in terms of law as is 

discussed herein or in terms of contractual obligations as agreed between the 

developer, Body Corporate and owners as well as residents who rent property. 

The questions relative to this issue is (1) Are the roads in a gated estate “public 

roads” under the NRTA (as defined see below) and if so (2) Who has the power, 

duty or authority to regulate the use of roads within the estate and (3) Does the 

NRTA and other national and local municipal by-laws apply to roads within gated 

estates or are these roads excluded from these laws being “private” roads. 

RELEVANT LEGISLATIVE PROVISIONS  

12.  In terms of the NRTA16 a “public road” means :- “…any road, street or 

thoroughfare or any other place (whether a thoroughfare or not) which is 

commonly used by the public or any section thereof or to which the public or any 

section thereof has a right of access, and includes — 

 (a) the verge of any such road, street or thoroughfare; 

 (b) any bridge, ferry or drift traversed by any such road, street or 

thoroughfare; and 

 (c) any other work or object forming part of or connected with or belonging 

to such road, street or thoroughfare.” 

                                                 
15

 supra 
16

 Section 1. 
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13. The definition of “public road” was worded the same under the former Road 

Traffic Act 29 of 1989 applicable in the then 4 provinces that replaced the old 

road traffic Ordinances 21 of 196617 on 1 June 1990. The relevance hereof is 

that the case law discussed on the issue of “public road” and the definition refers 

to the latter legislation and the definitions in the Road Traffic Act of 1989 and the 

NRTA that is now applicable throughout the Republic is as was worded in the 

then provincial traffic Ordinances of 1966. 

14. In respect of any prosecution for a traffic offence18 the road traffic Ordinances 

and Road Traffic Act of 1989 also contained a similar presumption as is 

contained in the NRTA that a road is presumed to be a “public road”19 until the 

contrary is proven. I emphasise the word “offence” as this is any contravention or 

failure to comply with a provision of the NRTA20. Speeding, driving without a 

driver’s licence or card, DUI21, failure to comply with a regulatory sign or marking 

(discussed in further detail below), reckless, negligent and inconsiderate driving, 

talking on a hand held cell phone while driving, not wearing a safety belt, not 

wearing a protective helmet while on a cycle, driving an unlicensed or 

                                                 
17

 "In this Ordinance, unless the context otherwise indicates, public road means any road, street or 

thoroughfare or, except for the purposes of s 106, any other place, whether a thoroughfare or not, which is  

commonly used by the public or section thereof, or to which the public or section thereof have a right of access 

and includes 

 (a) the verge of any such road, street or thoroughfare; 

 (b) any bridge, ferry, ford or drift traversed by any such  H  road, street or thoroughfare; and 

 (c) any other work or thing forming part of or connected with or belonging to such road, street or 

thoroughfare." 

 
18

 See section 89 of the NRTA 
19

 Section 69  Presumptions regarding public road, freeway and public road in urban area  : “…Where in any 

prosecution in terms of the National Road Traffic Act it is alleged that an offence was committed on a public 

road, the road concerned will, in the absence of evidence to the contrary, be presumed to be a public road.” 

 
20

 89.   Offences and penalties. (1) “… Any person who contravenes or fails to comply with any provision of this 

Act or with any direction, condition, demand, determination, requirement, term or request thereunder, shall be 

guilty of an offence.” 
21

 Section 65 of the NRTA Driving while under the influence of intoxicating liquor or drug having narcotic 

effect, or with excessive amount of alcohol in blood or breath. 
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unroadworthy motor vehicle to mention a few examples that occur frequently 

within gated estates.     

15. I will not address the issue of the Administrative Adjudication of Road Traffic 

Offences Act22 (AARTO) in this opinion as it has not yet been made applicable in 

the rest of SA only applies to a limited extent in the metropolitan areas of 

Johannesburg and Tshwane and the implementation and extent of the 

implementation thereof remains uncertain. The AARTO Act will however affect 

the process of law enforcement and commission of traffic offences in gated 

estates as the object thereof is to deter the commission of traffic violations 

through a de-merit point system and decriminalise minor offences. The powers , 

functions and duties of the RTMC23 and the RTIA24 will then become more 

critical within areas such as closed residential and commercial estates. 

16. In terms of the Local Government: Municipal Structures Act25 section 83 a 

municipality has the functions and powers assigned to it in terms of sections 156 

and 229 of the Constitution including any matter assigned to it by national or 

provincial legislation . The NRTA grants to a municipality the power to make by-

laws that are not inconsistent with the NRTA on matters such as the safety of 

traffic on any public road, the duty of any user of such road and the use of any 

such road by any vehicle and the use of any public road by traffic in general. The 

power to enforce the NRTA is assigned to a local authority within the area of 

jurisdiction of that municipality. Where any road falls outside that jurisdiction it 

                                                 
22

 Act no 46 of 1998 
23

 Road Traffic Management Corporation 
24

 Road Traffic Infringement Agency in terms of AARTO 
25

 Act 117 of 1998 
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will be assigned to the provincial authority. These functions or powers cannot be 

usurped by any other body or structure, public or private. 

17. Traffic Officers are appointed in terms of section 3A of the NRTA and any local 

authority or two or more local authorities may jointly appoint for its area or for 

their areas jointly, upon the conditions set by the chief executive officer, traffic 

officers or reserve traffic officers and who shall function within such area and the 

powers and duties of a traffic officer are further stipulated under section 3I of the 

NRTA. 

18. A traffic officer has the power and duty to regulate and control traffic on any 

public road and give such directions as may be necessary for the safe and 

efficient regulation of the traffic26 and has in terms of section 334 of the Criminal 

Procedure Act27 all the powers conferred upon a peace officer in terms of this 

Act within the area of jurisdiction of the relevant local authority. 

19. Only persons duly appointed in terms of the NRTA and CPA may carry out the 

powers, duties and functions of a traffic officer28. Any person who is not an 

authorised officer29 or a peace officer may not act in a way that may create an 

impression that he or she is an authorised officer or a peace officer or pretend by 

way of word, action, conduct or demeanour that he or she is an authorised 

                                                 
26

 Section 3I (g) of the NRTA. 
27

 Act 51 of 1977 herein the CPA. 
28

Section 1 of the NRTA defines “traffic officer” to mean “… a traffic officer appointed in terms of section 3A, 

and any member of the Service, and any member of a municipal police service, both as defined in section 1 of 

the South African Police Service Act, 1995 (Act No. 68 of 1995), and for the purposes of Chapters V, IX and X 

and sections 74 and 78 of this Act, includes a peace officer.” 
29

 Section 1 of the NRTA defines “authorised officer” as “… an inspector of licences, an examiner of vehicles, 

an examiner for driving licences, a traffic warden or a traffic officer, and also any other person declared by the 

Minister by regulation to be an authorised officer.” (my underlining.) 



©8 

 

 

officer or peace officer30 and contravention of this section renders such persons 

liable to a fine or to imprisonment for a period not exceeding six years.    

20. Roads within the estate would fall within the definition of “urban area” under 

section 1 of the NRTA being defined as “…that portion of the area of jurisdiction 

of a local authority which has by actual survey been subdivided into erven or is 

surrounded by surveyed erven, and which includes the public roads abutting 

thereon.” 

21. In terms of section 58 of the NRTA   no person shall, unless otherwise directed 

by a traffic officer, fail to comply with any direction conveyed by a road traffic 

sign displayed in the prescribed manner. Sub section 2 creates a presumption 

that in the absence of evidence to the contrary, that the road traffic sign 

concerned was displayed by the proper authority under the power conferred by 

this Act and in accordance with its provisions. 

22. For signage to be lawful it must be properly authorized31 and displayed in terms 

of legislation. The minister, the MEC or any person authorised by the minister or 

MEC, or the relevant local authority in respect of any public road within the 

jurisdiction of that local authority, may authorise the developer or the Body 

Corporate in writing to display road traffic signs in terms of the NRTA in the 

gated estate either generally or specifically. 

                                                 
30

 Section 3K (1) of the NRTA. 
31

 Section 57 of the NRTA 
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23. Regulatory traffic signs and road markings must be in conformity with the 

prescribed colours, dimensions and method of display of road traffic signs32. 

Advertising material used in conjunction with a road traffic sign is prohibited. 

24. The determination of speed limits are set to apply as general speed limits and 

under section 59 (1) (a) every public road or section thereof, other than a 

freeway, situated within an “urban area”33 has a maximum speed limit of 60 km/h 

unless an appropriate road traffic sign is displayed on any public road in 

accordance with section 57 of the NRTA indicating a speed other than the 

general speed limit which applies in respect of that road. Regulatory signs not 

therefore authorised in terms of the NRTA are unlawful and cannot amend a 

general speed limit nor would they be enforceable. The same will apply to any 

illegal or unlawful road sign or marking. 

PUBLIC / PRIVATE ROADS  

25. The roads within gated estates are accepted to be improved, constructed or 

intended for vehicular traffic. 

26. As stated above vehicles and pedestrians use the roads within the gated estate 

which has access control. 

27. The nature of access control normally requires the driver of a vehicle (not the 

passengers) to sign some form of document on entering the estate and would be 

required to indicate the reason for entry. Upon compliance with the procedure 

                                                 
32

 Section 56 of the NRTA 
33

 As defined supra 
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set by the Body Corporate entrance is granted for the vehicle or pedestrian and 

they are allowed to use the roads and sidewalks within the estate. 

28. The right of entry to an estate must be based on principles consistent with the 

Constitution and in respect of the individual rights of residents, owners and their 

employees also of their respective rights to require access of any person or party 

who has a legitimate right to enter the estate subject to any lawful rule or 

contractually agreed process of access control.  

29. Generally the principle of access to an estate is that the entrant must comply 

with a set security procedure, such as signing an entry register and no express 

consent invito domino34 is required to be granted personally to the entrant by 

the owner of the common property or estate. Refusal of entry without lawful 

reason may constitute a violation of that person’s Constitutional right affecting 

matters such as equality (discrimination) and freedom of movement.    

30. The definition of “public road35” states that a “…public road means any road, 

street or thoroughfare or any other place (whether a thoroughfare or not) which 

is commonly used by the public or any section thereof…” (my underlining). 

31. The definition then states further “…or to which the public or any section thereof 

has a right of access,” (my emphasis and underling). It is these issues under the 

definition which have been the debate about “private roads” (sic) or privately 

owned roads being claimed by some to fall outside the definition “public road”. 

                                                 
34

 S v Rabe 1973 (2) SA 305 (C) as to the concept invito domino (without the consent of the 

owner) discussed below.  
35

 Section 1 of the NRTA 
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32. Before discussing the relevant case law, it is important to note that the definition 

provides for “…right of access…” to vehicles of a “…section of the public…” as 

defined (my emphasis) which right is entrenched by virtue of ownership and 

occupancy of properties within the estate and who without lawful cause cannot 

be denied access to the estate or access roads by the Body Corporate.  

33. The roads on the estate are also “…commonly used…” ,as defined, on a daily 

basis by every owner and resident as well as their family and employees, who 

are a (any) “…section of the public…”, as defined. These owners or residents 

have the right to use the estate roads and a legitimate right of access to their 

properties across such “common property” or the estate roads. These persons 

are accordingly a section of the public who commonly use these roads. There 

are then also those persons or parties who would use the roads where access 

and consent may be a consideration and if such “…right of access…”, as 

defined, would be required as ruled under the relevant case law discussed 

below. It is the latter persons that the relevant case law deals with primarily and 

not the former who undoubtedly “commonly” (as defined) drive or ride on the 

roads as of right.  

34. The use of the roads in estates as set out herein conform to the two 

requirements under the separate sections of the definition of “public road”, being 

“…commonly used…” or “…right of access…” and the distinction of the 

interpretation in the construction of the definition and right of access under case 

law is therefore irrelevant to estate roads in the clear wording of the definition of 

“public road’ under the NRTA section 1 particularly in respect of persons such as 
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residents and owners who commonly use the roads of right and also have a right 

of access to the estate property and to traverse across these roads.       

35. Public who visit the estate on occasion such as service providers, visitors to 

residents, police, municipal and government officials all would have a legitimate 

reason to use the estate roads and could not be denied access unless for a 

lawful reason. 

36. In S v Dillon36 on appeal in the Natal Provincial Division it was held that a 

"public road" as defined in s 1 of the Road Traffic Ordinance 21 of 1966 (N) 

includes a road that is commonly used by the public or a section of the public but 

in respect of which the public or a section thereof has no access as of right. 

37. In the latter case the rulings in S v Kriel37, S v Rabe38 and  H  S v Kaffer39  were 

approved and applied. 

38. In S v Dillon (supra) the Court overruled the decision in S v Christodoulou40, 

namely that in order  to qualify as a public road within the terms of the definition 

in the Ordinance, the State had to show that the road is both :- 

 (1) commonly used by the public or a section thereof; and 

 (2)  that the public or a section thereof has a right of access thereto. (my 

underling and emphasis) 

                                                 
36

 1983 (4) SA (N) p 877 
37

 1968 (3) SA 451 (T) 
38

 1973 (2) SA 305 (C) 
39

 1973 (2) SA 584 (C) 
40

 1967 (3) SA 269 (N) 
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39. In S v Kriel (supra) it was held by the Full Bench of the Transvaal Provincial 

Division that Christodoulou's case was wrongly decided. The court in 

Christodoulou’s case had incorrectly read in “and” for “or” in the definition of 

public road making the two sections conjunctively required whereas the definition 

clearly requires “or”, being one or the other and to be read disjunctively as two 

separate requirements.  

40. The court held in the case of Kriel that in the definition of 'public road' in 

Ordinance 21 of 1966 (T) the portions (i) 'which is commonly used by the public 

or section thereof' or (ii) 'to which the public or section thereof have a right of 

access' must be read separately as two independent alternative definitions and 

that there is no ground for substituting 'and' for 'or' in the definition. Where one of 

these separate requirements is met the road will qualify as a public road. 

41. In Kriel’s case the Court also stated that 'Commonly' means without more i.e. 

without having first to ask for permission or something of that kind,(… sonder om 

iemand se verlof te moet vra, of sonder om besigheid met die eienaar te wil 

doen, of sonder om iemand daar te wil besoek, of iets dergeliks, of in Engels 

'ordinarily', soos aangegee in die Shorter Oxford English Dictionary.) but this 

matter was again considered when it came before the Cape Provincial Division 

in the case of Rabe41 where CORBETT J pointed out that the construction 

adopted in Christodoulou's case : 

 "... involves a departure from the literal meaning of the language 
employed by the legislature in that the word 'or' must be read as meaning 
'and', and, with respect to those who have taken the contrary view, I prefer 
to ally myself to the school of opinion which treats the two requirements 

                                                 
41

 1973 (2) SA 305 at 307 E 
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as being  disjunctive and alternative ones. The arguments for and against 
the rival modes of interpretation have been fully canvassed in the 
judgment in Kriel's case supra and Christodoulou's case supra and I do 
not propose to cover the same ground. While I am not sure that as much 
can be read into the word 'gewoonweg' - English 'commonly' - as was 
done in Kriel's case, I am broadly in agreement with the reasoning and 
conclusion reached therein." 

 
MILNE JP in Sv Dillon (supra) at p 880 agreed with the view expressed in S v Rabe. 
 
 
42. In S v Rabe the court also held that the definition of “public road” under the 

Ordinance comprehended privately owned land to which the public had no right 

of access invito domino. 

 

43. In Rabe’s case the Court stated further that “…the word 'commonly' (Afrikaans 

text: 'gewoonlik') should be construed to mean 'as a usual circumstance; as a 

general thing; in ordinary cases; usually, ordinarily, generally' (see meaning No. 

5 in Oxford English Dictionary). Thus the first alternative requires that the place 

be one ordinarily or usually used by the public for the driving of vehicles.” 

 
44. The roads within gated estates are most certainly “…ordinarily or usually used by 

the public for the driving of vehicles”. 

 
45. In S v Kaffer42

 the court also stated that “…the mere fact that the public was 

required on a particular day to pay an entrance fee does not constitute proof that 

the Parade is not commonly used as aforesaid. In any event the fact that the 

public is required to pay a fee to obtain access has no bearing on the question 

whether the public has a right of access. If the public has the right to obtain 

access on paying a prescribed fee it has a right of access. Only licensed 

                                                 
42

 1973 (2) SA 584 on p 586 
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vehicles are allowed to use public roads, but this does not mean that the public 

has no right of access to public roads.” 

46. It is contended that the formality to sign an entrance register or other access 

control process to comply with security procedures does likewise not mean that 

the public or section thereof does not have the right of access to the estate 

roads. Examples of such instances is entry by residents, municipal services, 

deliveries to properties, service and repair contractors, estate agents and visitors 

to name a few. 

47. The roads within gated estates are “…commonly…”, ordinarily or usually used by 

the public or any section thereof for the driving of vehicles and accordingly will 

satisfy the first requirement of the definition of “public road” as defined as stated 

in the Cape Provincial Division judgment of S v Rabe. 

48. As held in cases of S v Dillon, S v Rabe, S V Kriel and Sv Kaffer (supra) the 

requirements under the definition of “pubic road” are two separate requirements, 

and accordingly if either requirement is met then the relevant road is a “public 

road” as defined.  

49. The Court held further in S v Kaffer in applying the presumption under the 

Ordinance that a road is presumed a public road and the onus is on the accused 

to prove not only that the public or a section thereof had no right of access to the 

road (parade), but also that it was not commonly used by the public or a section 

thereof. 
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CONCLUSION  

50. The roads, streets or thoroughfares or any other place within a gated estate 

even if on private property43 are:- 

50.1. “commonly” used by both “…the public…” as well “…as any section 

thereof…”; or 

50.2. roads to which the “…public or any section thereof has a right of 

access…”; and 

50.3. the roads and places so used by these vehicles accordingly constitute 

public roads within the meaning of the definition of “public road” under 

the NRTA44.  

51. Regulatory signage that has been erected on public roads within an estate must 

be lawfully erected and road markings effected in terms of the NRTA and if not 

so done the signage and markings would be illegal and could not be enforced. 

The onus to prove that the signage is not lawfully erected rests with the party so 

alleging, but would be prima facie not so erected and the presumption rebutted if 

written proof45 of authority in terms of the NRTA cannot be provided. 

52. Any vehicle that is not roadworthy or licensed or any driver of such motor vehicle 

who drives on estate roads, being public roads, would be contravening the 

NRTA. This addresses the issue of off road motor cycles and quad bikes as well 

                                                 
43

 As held inter alia in S v RABE 1973 (2) SA 305 (C) and S v DILLON 1983 (4) SA 877 (N)  
44

 “public road” means any road, street or thoroughfare or any other place (whether a thoroughfare or not) 

which is commonly used by the public or any section thereof or to which the public or any section thereof has a 

right of access,  See reference par 12 supra (my emphasis and underling) 
45

 Section 57 NRTA 
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as golf carts. It is noted that a Golf Cart manufacturer has recently claimed to 

have obtained NRCS46 approval for compliance with homologation procedures 

and the provisions of the Standards Act and NTRA for its golf carts. However this 

claim needs evaluation. 

53. Fines cannot be imposed by any body corporate, security company or agent 

appointed by a Body Corporate on a person / driver who commits and offence 

and contravenes any provision of the NRTA and the imposition of such fines for 

a contravention of the NRTA would be unlawful and may render such a party 

imposing traffic fines liable to prosecution for contravention of section 3K (1) of 

the NRTA. 

DON SMART (ADV) 

CHAMBERS : BALLITO KZN 

26 November 2012    

                                                 
46

 National Regulator for Compulsory Standards 


